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 In 2006, it was estimated that as many as 12 million undocumented immigrants were 

living in the United States1 and that this population was largely concentrated in just eight 

states, including Illinois.2  Because these individuals typically take the most dangerous jobs,3 

they bear a higher than average risk of being seriously injured, maimed or killed.   Indeed, of 

all deaths in the workplace investigated by the United States Occupational Safety and Health 

Administration in the Chicago area from 2003 to 2006, half involved immigrants.4

 Surprisingly, though, no reported Illinois decisions offer any real guidance on the 

issue.  The authors have surveyed a number of decisions out of various jurisdictions in an 

effort to provide Illinois litigants and courts with a helpful analytical framework concerning 

the admissibility and discoverability of evidence of an injury victim’s immigration status.  

Based on the authorities summarized herein, we have concluded that pretrial discovery 

regarding a plaintiff’s immigration status – if permitted at all – must be carefully and strictly 

  Such 

catastrophic events lead to significant past and future wage loss and lost earning capacity on 

the part of the immigrant worker or his estate.  Those of us who have the privilege of 

representing these men and women and their families must be prepared to defend against 

aggressive efforts by the defense bar to limit their right to fair compensation.  In cases 

involving immigrant plaintiffs, the defense tactic du jour is to seek discovery and to 

ultimately attempt to admit evidence at trial concerning the injury victim’s immigration status.  

Given the fact that immigration is such a “hot button” issue and evokes such passion on both 

sides of the issue, it is doubtful that a jury could ever fairly evaluate such evidence.  There are 

also serious problems associated with laying the foundation that is necessary to admit this 

type of evidence. 
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limited.  We have further concluded that such evidence should rarely, if ever, be admitted into 

evidence at trial. 

I.  THE LEGAL LANDSCAPE 

 A. Equal Protection Principles and Immigrants’ Standing to Sue 

 The most basic question that arises when an undocumented immigrant sustains injury 

due to another’s negligence is whether he or she even has the right to file suit for damages.  

This question is governed by constitutional principles of equal protection, and the answer is 

clearly “yes.”      

Illustrative is the case of Hagl v. Jacob Stern & Sons, Inc.5 The plaintiff in Hagl was 

living in the United States without proper documentation when he was injured in the course of 

his job as a welder.  After he received a jury verdict, the defendant-premises owner filed a 

post trial motion arguing, among other things, that it should have been allowed to introduce 

evidence of the plaintiff’s immigration status at trial.  The defendant reasoned that this 

evidence was relevant because the plaintiff’s status “clouded” his standing to sue.6

Contrary to defendant’s insinuation, every alien, whether in this country legally or not, 
has a right to sue those who physically injure him.  Each person is entitled to the equal 
protection of the law.  Sugarman v. Dougall, 413 U.S. 634, 641-42, 93 S.Ct. 2842, 
2847, 37 L.Ed.2d 853 (1973); Graham v. Richardson, 403 U.S. 365, 371, 91 S.Ct. 
1848, 1851, 29 L.Ed.2d 534 (1971); Torao Takahashi v. Fish and Game Commission, 
334 U.S. 410, 68 S.Ct. 1138, 92 L.Ed. 1478 (1948); Yick Wo v. Hopkins, 118 U.S. 
356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886).  The Fifth and Fourteenth Amendments use 
the word person not citizen in this context.  The idea of equal protection for all has 
been codified in 42 U.S.C. § 1981, which states: 

  The 

United States District Court for the Eastern District of Pennsylvania found this logic faulty: 

 
All persons within the jurisdiction of the United States shall have the same right … to 
make and enforce contracts, to sue, be parties, give evidence, and to the full and equal 
benefit of all laws and proceedings … 
 
It follows that insofar as liability was concerned, [the plaintiff’s] status as an alien was 
irrelevant.7 
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A very similar construction of the Fourteenth Amendment appears in Plyler v. Doe,8 a 1982 

United States Supreme Court opinion striking down a Texas statute that excluded 

undocumented immigrant children from the state’s public schools.  Relying on equal 

protection concerns, the Court expressed that the Fourteenth Amendment uses the term 

“person” rather than “citizen,” and that “[w]hatever his status under the immigration laws, an 

alien is surely a ‘person’ ….”9

 As noted above, Illinois case law dealing with admissibility of immigration status 

evidence is scant.  However, as far back as 1936, the District Court for the Northern District 

of Illinois, Eastern Division, recognized the basic right of undocumented immigrants to bring 

lawsuits.  In Martinez v. Fox Valley Bus Lines,

 

10 the plaintiff sought recovery for injuries that 

he alleged were caused by the defendant’s negligence.  The defendant took the position that 

the plaintiff had entered the country “surreptitious[ly]” and lacked proper documentation; and 

that as a result, he was “not entitled to bring any suit in the courts of the United States.”11  

The court rejected this contention.  Like the Hagl court, it pointed to statutory language 

(“…that all persons within the jurisdiction of the United States shall have the same right in 

every State and Territory to … sue and be sued, and to the full and equal benefit of all laws 

…”)12 as well as the Fourteenth Amendment.  In the Martinez court’s view, there was no 

basis on which the plaintiff could be deprived of his “right to recover damages for the injury 

inflicted by defendant,”13

B. The Role of a Plaintiff’s Immigration Status in Discovery and at Trial 

 regardless of the plaintiff’s immigration status. 

While it is clear that an undocumented immigrant has the constitutional right to file 

suit in the courts of the United States, questions about an injured plaintiff’s status as an 

undocumented immigrant are bound to arise as a personal injury case progresses towards trial:  
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To what extent, if any, is information about the plaintiff’s immigration status relevant to the 

litigation?  Is information about the plaintiff’s immigration status even discoverable by the 

defendant in the first place?  Assuming it has any probative value, such information obviously 

carries an overwhelming potential for prejudicial effect … will the defendant, for example, be 

allowed to tell the jury that the plaintiff is an “illegal alien?”  In the personal injury litigation 

context, answers to these questions are nowhere to be found in Illinois case law.14

 1. Decisions Evaluating Admissibility of Immigration Status Evidence at 
Trial 

  As a result, 

we must look to the law of other jurisdictions. 

 
The decisions rendered by those courts that have evaluated the above questions in 

depth, viewed collectively, yield two important principles.  The first is that a defendant should 

never be able to inject the issue of immigration status into a trial unless it is able to present 

specific evidence that an undocumented immigrant plaintiff will, in fact, be deported or 

otherwise prevented from working in the United States.  The second is that, even if the 

defendant meets this threshold, the relevance of immigration-status evidence is often 

outweighed by the “uniquely prejudicial”15

Whether or not the defendants could introduce evidence at trial regarding the 

plaintiff’s status as an undocumented immigrant was the only issue evaluated in the New 

York case of Klapa v. O & Y Liberty Plaza Co.

 impact it will have on a jury.  

16  The plaintiff in Klapa was a Polish national 

who, at the time of his injuries, was living and working in the United States illegally.17  In the 

course of working on a construction site owned and operated by the defendants, the plaintiff 

was using a scaffold to remove asbestos.  He sustained injuries when he fell from the scaffold, 

and brought suit against the defendants.  As part of his claim for damages, the injured plaintiff 

sought recovery for future lost wages.18   
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When the case went to trial, the plaintiff brought a motion in limine to prevent the 

defendants from mentioning or otherwise presenting any evidence to the jury regarding his 

immigration status.  He contended that this issue was not relevant to his claim for future lost 

wages and that any mention of his immigration status would be highly prejudicial to his entire 

claim.  The defendants countered that the plaintiff’s immigration status was relevant and 

admissible regarding the claim for future lost wages.19

The Klapa court observed that, “[i]n New York, an illegal alien may sue to recover 

damages for future lost earnings resulting from a tortious injury.”  In turn, a defendant can 

rebut such a claim by presenting “evidence that establishes a date of deportation or the 

inability of [the] plaintiff to obtain future employment in the United States.”  Importantly, 

though, the Klapa court clarified that a plaintiff’s status as an undocumented immigrant, in 

and of itself, cannot be used to rebut a claim for future lost earnings.

 

20

The fact that a plaintiff is deportable does not mean that deportation will actually 
occur.  Further, whatever probative value illegal alien status may have is far 
outweighed by its prejudicial impact.  (See, Gonzalez [v. City of Franklin, 137 Wis.2d 
109, 403 N.W.2d 747 (Sup.Ct. 1987)], Hagl [v. Jacob Stern & Sons, Inc., 396 F.Supp. 
779 (E.D.Pa. 1975)], [Peterson v.] Neme, [222 Va. 477, 281 S.E.2d 869 (Sup.Ct. 
1981)], supra).  Therefore, in order to rebut such a claim defendants must be prepared 
to demonstrate something more than just the mere fact that the plaintiff resides in the 
U.S. illegally.  Absent such a showing, a defendant will be precluded from presenting 
to the jury evidence which would indicate a plaintiff’s immigration status.

  The court relied on 

decisions from other jurisdictions and elaborated as follows: 

21

 
 

The court went on to find that the defendants in the case before it “offered no evidence that 

deportation proceedings had begun or were contemplated,” and accordingly barred them from 

“engag[ing] in prejudicial speculation” about the plaintiff’s immigration status.22

The cases cited in Klapa provide further valuable insight.  Like the plaintiff in Klapa, 

the plaintiff in Hagl v. Jacob Stern & Sons, Inc.

  

23 was an undocumented immigrant who was 
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injured while working.  A jury returned a verdict that that included compensation for future 

wage loss.  In a post-trial motion, the defendant alleged (among various other points) that it 

should have been allowed to introduce the plaintiff’s immigration status into evidence.  The 

defendant reasoned that, because the plaintiff’s continuing presence in the country was “not 

assured,” his immigration status was relevant to his claim for future lost earnings.24

Whether [the plaintiff] will be deported, leave of his own accord, or obtain United 
States citizenship might have been relevant in the damages portion of the trial.  
However, there was no evidence on this point. … No proceedings to deport Hagl had 
been started as of the time of trial, not [sic] was there any indication that such 
proceedings were contemplated.  In short, there was nothing which would have 
justified the jury’s reducing damages because plaintiff is an alien who might 
conceivably face some unspecified immigration action at an unknown time.

  The court 

rejected this argument on the basis that the defendant could present no more than pure 

speculation: 

25

 
 

 Another decision relied on in Klapa was Gonzalez v. City of Franklin,26 a Wisconsin 

Supreme Court decision.  In Gonzalez, the plaintiff, an undocumented Wisconsin worker, 

sought damages for injuries to both himself and his seven-year-old son arising out of a 

fireworks explosion.  The plaintiff lost his right hand, and among other elements of damages, 

sought compensation for his loss of future earnings.  The trial court had granted the plaintiff’s 

motion in limine to exclude evidence of his immigration status, and that decision was 

ultimately affirmed by the Wisconsin Supreme Court.27  The Court observed that the 

defendant had offered nothing to show that deportation was “anything other than a speculative 

or conjectural possibility.”  In the Justices’ opinion, this, along with the “obvious prejudicial 

effect of the admission of such evidence,” fully supported the trial court’s action.28

 The Klapa court also relied on the Supreme Court of Virginia’s opinion in Peterson v. 

Neme.

  

29  While Peterson restricted its analysis to a claim for past lost wages,30 it raised points 
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similar to those in Klapa, Hagl and Gonzalez; and reached a similar result.  At the time of her 

injury, the Peterson plaintiff had an expired visa, and had never been formally authorized to 

work in the United States.  Yet, she remained in the country after her visa expired, and had 

accepted employment as a housekeeper in three different homes.  By statute, these violations 

of the immigration laws subjected her to possible deportation.31

The plaintiff in Peterson claimed that she had missed 230 days from work prior to trial 

(for a total of $5,209.40 in lost wages) as a result of the subject automobile-pedestrian 

collision.  Seeking to introduce evidence of the plaintiff’s immigration status, the defendant 

theorized that it was actually her lack of proper documentation – not her injuries – that kept 

her from working.

   

32

The trial judge ruled, and we support his decision, that the evidence was inadmissible 
because it was irrelevant and immaterial to [the plaintiff’s] right to recover damages 
for lost wages.  Even if the excluded evidence was competent for the purpose [the 
defendant] suggests, we question its rebuttal value; if [the plaintiff’s] status did not 
deter her from working before she was injured, it is improbable it did so later. 

  Expressing concerns about both relevancy and prejudicial effect, the 

Supreme Court of Virginia rejected that argument: 

Obviously the proffered evidence was also uniquely prejudicial.  We believe the trial 
judge properly could conclude that the prejudicial impact of the proffered evidence 
outweighed its probative value, and we sustain his rulings.33

 
 

 Other cases that have evaluated the admissibility of immigration-status evidence 

include Clemente v. State of California,34 an opinion issued by the Supreme Court of 

California; and Hernandez v. M/V Rajaan,35 decided by the United States Court of Appeals 

for the Fifth Circuit.  The plaintiff in Clemente was an undocumented immigrant who was 

struck and severely injured by a motorcycle as he attempted to cross the street.36  He received 

a substantial verdict, and the defendants appealed.37  They argued, among other things, that 

evidence of the plaintiff’s immigration status was relevant to his claim for a loss of future 

earnings and had been improperly excluded at trial.  The Supreme Court of California was not 
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persuaded.  The Court observed that the plaintiff had been gainfully employed in the United 

States before he was injured; that there was no evidence to suggest that he intended to leave; 

and that there was only remote speculation that he might at some point be deported.  In the 

Court’s opinion, evidence of the plaintiff’s immigration status was highly prejudicial and, at 

best, only “marginally relevant.”38  In Hernandez, the Fifth Circuit notably upheld an award 

of future lost wages to an immigrant who had, in fact, been deported on several previous 

occasions.  The court relied on the fact that the defendant “presented no proof that [the 

plaintiff] was about to be deported or would surely be deported.”  Moreover, based on the 

evidence presented, one could only speculate as to what the plaintiff might earn in his native 

country of Mexico (which the defendant contended was the proper measure for lost 

earnings).39

 2. Hoffman Plastic Compounds, Inc. v. National Labor Relations Board and 
Subsequent Decisions Evaluating Discoverability of Immigration Status 
Evidence 

 

 
 In 2002, the United States Supreme Court issued its opinion in the case of Hoffman 

Plastic Compounds, Inc. v. National Labor Relations Board.40  The central issue in Hoffman 

was whether an immigrant who had gained employment in the United States by presenting 

false documentation could be awarded back pay pursuant to the provisions of the National 

Labor Relations Act (“NLRA”) after he was impermissibly terminated by his employer for 

engaging in union-organizing activities.41  Hoffman had absolutely nothing to do with tort law 

or personal injury victims’ rights to make claims for past and future lost wages.  Yet, it has 

widely been perceived by defendants in personal injury actions as a “wonder weapon,” and 

defense attorneys have attempted to use the decision to limit or eliminate the remedies 

available to immigrants who pursue state law tort actions.42  Accordingly, plaintiffs’ attorneys 
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who represent undocumented immigrants in personal injury cases must understand and always 

be prepared to address this case. 

 The Hoffman dispute was set in motion when the petitioner, Hoffman Plastic 

Compounds, Inc. (“Hoffman Plastic”), laid off four of its employees, including Jose Castro, 

an undocumented immigrant.  The National Labor Relations Board (“NLRB”) investigated 

and later determined that these layoffs constituted violations of the NLRA insofar as Hoffman 

Plastic had targeted these four employees “in order to rid itself of known union supporters.”  

The remedies ordered by the NLRB included an award of back pay to the affected 

employees.43

 At a hearing before an administrative law judge (“ALJ”) to determine the amount 

owed to each employee, Castro revealed that he had never been legally admitted to or 

authorized to work in the United States, and that he had obtained his employment with 

Hoffman Plastic by fraudulent means (tendering a birth certificate belonging to someone 

else).  The ALJ found that Castro’s testimony precluded the NLRB from awarding any back 

pay to him, but the ALJ’s decision was later reversed.  As a result of the reversal, the NLRB 

ordered Hoffman Plastic to pay the award to Castro.

 

44  The dispute between Hoffman Plastic 

and the NLRB ultimately proceeded to the United States Supreme Court,45 where the majority 

held that federal immigration policy, as expressed by Congress in the Immigration Reform 

and Control Act of 1986 (“IRCA”),46

In the Court’s view, the NLRB’s discretion to fashion remedies for NLRA violations, 

while broad, is subject to certain limitations, including federal immigration policy.

 foreclosed the NLRB from awarding any back pay to 

Castro.     

47  The 

Justices in Hoffman found that “…allowing the [NLRB] to award backpay to illegal aliens 
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would unduly trench upon explicit statutory prohibitions critical to federal immigration 

policy;” and accordingly also concluded that the award to Castro was “beyond the bounds of 

the [NLRB’s] remedial discretion.”48

Throughout its opinion, the Hoffman majority emphasized that Castro had actively 

violated the IRCA by presenting false documents in obtaining his job at Hoffman Plastic.

    

49  

Moreover, the Court’s holding related to one particular federal statute – the NLRA.  Yet as 

noted above, defense attorneys in all types of cases involving “plaintiffs of questionable 

immigration status” have seized on Hoffman and have attempted to extend its reach beyond 

the NLRA, to other federal statutes and even to state law.50  Defendants in personal injury 

actions have theorized, for instance, that Hoffman militates against any award of wages as 

damages to undocumented immigrants – including those whose causes of action are grounded 

in state tort law.   The courts have been split on this issue.  Although some courts have bought 

into the argument for expanding Hoffman’s reach, other courts have concluded – correctly, in 

the authors’ opinion – that Hoffman should be limited to its facts.51

One prominent tribunal espousing the latter view is the Court of Appeals of New 

York, as illustrated in Balbuena v. IDR Realty LLC,

   

52 which involved two consolidated causes 

of action.  Both involved undocumented immigrant construction workers who were injured on 

the job and who subsequently filed lawsuits sounding in state law negligence theories.  In 

both cases, the defendants (with mixed results) sought to preclude the plaintiffs from 

recovering lost wages, contending that Hoffman mandated such a result.53  The Court of 

Appeals conducted a comprehensive evaluation of Hoffman, the IRCA, and general 

preemption principles.  It found Hoffman to be factually distinguishable and ultimately 

concluded that one’s status as an illegal immigrant, standing alone, could not be used to 
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preclude him from recovering lost wages in a personal injury action brought under New York 

state law.54

Interestingly, while the Balbuena Court rejected the defendants’ effort to use Hoffman 

to bar the undocumented immigrant plaintiffs from recovering lost wages in their consolidated 

personal injury actions, it also suggested that evidence of a plaintiff’s immigration status 

might still be admissible into evidence at trial with respect to the issue of lost wages: 

 

…[A]ny conflict with IRCA’s purposes that may arise from permitting an alien’s lost 
wage claim to proceed to trial can be alleviated by permitting a jury to consider 
immigration status as one factor in its determination of the damages, if any, warranted 
under the Labor Law (see e.g. Madeira v. Affordable Hous. Found. Inc., 315 
F.Supp.2d at 507-508).  An undocumented alien plaintiff could, for example, 
introduce proof that he had subsequently received or was in the process of obtaining 
the authorization documents required by IRCA and, consequently, would likely be 
authorized to obtain future employment in the United States.  Conversely, a defendant 
in a Labor Law action could, for example, allege that a future wage award is not 
appropriate because work authorization has not been sought or approval was sought 
but denied.  In other words, a jury’s analysis of a future wage claim proffered by an 
undocumented alien is similar to a claim asserted by any other injured person in that 
the determination must be based on all of the relevant facts and circumstances 
presented in the case.55

 
 

Needless to say, this aspect of the Balbuena opinion does not appear promising for 

undocumented immigrant plaintiffs pursuing personal injury actions.  But this portion of 

Balbuena is also of very limited guidance.  The discoverability and/or admissibility of 

immigration-status evidence – as distinguished from the more fundamental question of 

whether immigrant plaintiffs, in the wake of Hoffman, may still recover lost wages in state-

law tort actions – was simply not at issue in Balbuena.  Perhaps for that reason, the Court did 

not analyze the former questions in any depth.   The Court simply assumed, for example, that 

trial courts would deem a personal injury plaintiff’s immigration status “relevant” to the lost 

wages portion (if any) of his claim.  It also seemed to assume that defendants who wanted to 

inject the issue of immigration status into the trial would come forward with concrete factual 
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evidence (e.g., that a plaintiff had sought work authorization and that such authorization had 

been denied) – as opposed to pure speculation that the plaintiff, based on his status, might be 

foreclosed from working in the United States at some unspecified time in the future.  In 

addition, the Balbuena court completely failed to consider whether concerns of prejudice 

might outweigh the probative value (if any) of this type of evidence.   

 On the topics of discoverability and/or admissibility of immigration status evidence, 

the authors submit that Klapa and its progeny continue to provide the appropriate analysis.  

Indeed, in the years since Hoffman was decided, some tribunals have gone even further than 

Klapa, Hagl, Gonzalez, Peterson, Clemente and Hernandez by limiting the extent to which 

defendants are permitted to conduct pretrial discovery regarding a plaintiff’s immigration 

status.  

Liu v. Donna Karan International, Inc.,56 provides an excellent example of this point.  

The plaintiffs in Liu were Chinese immigrant workers who were suing their employer under 

the federal Fair Labor Standards Act (“FLSA”).  The defendant employer, citing Hoffman and 

the IRCA, requested discovery relating to the plaintiffs’ immigration status.  The United 

States District Court for the Southern District of New York indicated that it might be open to 

reconsidering such a request later, but otherwise ruled against the defendant.  The court first 

pointed out that Hoffman and the case before it implicated two entirely different statutes.57

Furthermore, even if such discovery were relevant, and at this juncture it appears not 
to be, the risk of injury to the plaintiffs if such information were disclosed outweighs 
the need for its disclosure. [Footnote omitted.]  Flores [v. Albertson’s, Inc.], 2002 WL 
1163623 at *6 [(C.D. Cal. April 9, 2002)] (citing Flynn v. Goldman, Sachs & Co., … 
1993 WL 362380 (S.D.N.Y. Sept. 16, 1993)).  Even if the parties were to enter into a 
confidentiality agreement restricting the disclosure of such discovery, as [the 
defendant] suggests, there would still remain “the danger of intimidation, the danger 
of destroying the cause of action” and would inhibit plaintiffs in pursuing their rights.  

  It 

then expressed serious concerns about the sensitive nature of immigration status information: 
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Ansoumana v. Gristede’s Oper. Corp., … [201 F.R.D. 81] (S.D.N.Y. Nov. 8, 2000) 
(hearing tr. At 12); see also In re Reyes, 814 F.2d [168] at 170 [(5th Cir. 1987)]. 
 
For the aforementioned reasons we deny [the defendant’s] request to discover 
plaintiffs’ immigration status at this time.  If it appears at some later juncture that such 
discovery would be relevant, and more relevant than harmful, [the defendant] may 
seek leave to renew this request.58

 
 

On at least one occasion, the Liu rationale has been extended to a personal injury 

action.  In Asgar-Ali v. Hilton Hotels Corp.,59 the plaintiff sued the defendant in a New York 

state court for injuries he sustained while working on the defendant’s property as an employee 

of one of the defendant’s subcontractors.  The defendant moved to compel disclosure of the 

plaintiff’s immigration status and documentation establishing his eligibility for employment 

in the United States or, in the alternative, to strike the plaintiff’s claim for lost earnings.  The 

defendant’s motion was premised on Hoffman and the IRCA.60

The Asgar-Ali court first clarified that Hoffman’s holding was actually quite narrow 

and that the decision “does not prevent an undocumented alien from claiming lost earnings in 

New York.”

   

61  The court proceeded to discuss the decision rendered in Klapa, supra.  Noting 

that several other New York courts had followed this decision, the Asgar-Ali court explicitly 

adopted Klapa’s reasoning.62  Ultimately, the court concluded that the defendant had not 

introduced sufficient information to justify discovery relating to the plaintiff’s immigration 

status.  The court observed that there was no indication that the plaintiff had obtained 

employment through fraudulent means; and that the defendant was unable to establish that 

“deportation proceedings had begun or were contemplated or that plaintiff’s alien status was 

relevant for any other reason.”63  As an additional observation, the court noted that the 

defendant apparently had no interest in determining the plaintiff’s citizenship status until after 

it was sued: 
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If [the defendant] were really interested in plaintiff’s alien status it would have 
established a process consistent with IRCA to ascertain [its subcontractor’s] 
employees authorizations to work in the United States. … [The defendant’s] interest in 
plaintiff’s alien status can only be construed as an attempt to deny plaintiff access to 
the courts through intimidation; this is intolerable to this Court. 
 
Accordingly, plaintiff’s alien status is irrelevant and plaintiff does not have to disclose 
it.  If it appears at some later juncture that such discovery would be relevant, and more 
relevant than harmful, [the defendant] may seek to renew this request.  Liu v. Donna 
Karen [sic] International, Inc., 207 F.Supp.2d at 193.  Without more than what was 
introduced here, however, this Court would be suspect of any attempt to discover any 
information related to plaintiff’s immigration status.64

 
  

II.  PROPOSALS FOR ILLINOIS LITIGANTS AND COURTS 

 A. Discoverability of Immigration Status Information 

 The courts in Liu and Asgar-Ali, supra, expressed great concern about the potential 

prejudicial effect of allowing a defendant to conduct discovery relating to a plaintiff’s 

immigration status.  While an immigrant’s right to file suit and recover damages for 

negligently caused injuries is well established in the case law, immigrant plaintiffs may 

nonetheless be deterred from pursuing their rights if they are required to disclose their 

immigration status to do so.  These individuals could fairly assume that revealing this 

information may subject them and/or their families to deportation.  In both Liu and Asgar-Ali, 

the courts recognized that a defendant could conceivably use a request for discovery relating 

to immigration status as a ploy to deter plaintiffs from asserting their rights in court at all.  For 

that reason, both courts concluded that a defendant would have to come forward with a 

preliminary showing not only that immigration status was relevant – but that it was more 

relevant than harmful – before they could even discover such information. 

 The authors firmly advocate the use of the Liu and Asgar-Ali approach in Illinois.  The 

authors recognize, of course, that standards for discoverability are far broader than the 

standards for admissibility at trial.  In Illinois, litigants are not required to show that 
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information they seek via the discovery process is relevant or even ultimately admissible at 

trial.  Discovery compliance is mandated if the information requested may lead to relevant or 

admissible evidence.  Notwithstanding this latitude, for the reasons articulated above, the 

authors believe that discovery regarding a plaintiff’s immigration status or citizenship must be 

carefully regulated and controlled by the trial court.  

 Trial judges, whatever their personal views on immigration, must recognize that 

absent a prior specific adjudication by an immigration law judge, a defense attorney will be 

hard-pressed to establish that a particular plaintiff is in fact “without status,” subject to 

deportation or is otherwise precluded from working in this country.  The authors’ position 

therefore is that judges have an obligation to strictly control both discovery and, ultimately, 

the admission of this type of evidence at trial.  We, as advocates, have an obligation to ensure 

that catastrophically injured immigrants and their families are not  harassed and frightened 

into abandoning viable wage loss claims.   

One of the authors recently employed this argument with some success during the 

discovery phase of a case involving a young Hispanic painter who had lost his arm in an 

automobile crash.  Past and future wage loss was a significant aspect of his damages claim.  

Although the plaintiff had a petition for legal residency pending at the time he was injured, 

the Immigration Service had not yet formally adjudicated his status.  During the plaintiff’s 

deposition, the defense lawyer began asking questions regarding the young man’s social 

security number, drivers license, whether or not he possessed a “green card”, where and when 

he had originally entered the United States, his immigration status at the time of entry and his 

immigration status at the time of the deposition.  The author objected and refused to allow the 

plaintiff to answer any of these questions.  Defense counsel moved on, but certified every 
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question that even remotely related to the plaintiff’s past and present immigration status.  

Citing Hoffman, supra, defense counsel subsequently moved the court to compel the plaintiff 

to sit for another deposition and to answer any and all questions that related in any way to his 

citizenship and immigration status.  He argued that this discovery could lead to relevant 

evidence concerning the viability of the plaintiff’s wage loss claim. The judge correctly 

denied the defendant’s motion to force the plaintiff to sit for another deposition and denied his 

request to conduct a freewheeling inquiry into the subject of the plaintiff’s citizenship and 

status in this country. The court further protected the plaintiff by allowing just four 

interrogatories of a very benign nature on the subject.  Moreover, the judge’s written order 

reflected his awareness of the uniquely prejudicial nature of the inquiry and specifically stated 

that his ruling was not and should not be interpreted to mean such evidence would ever be 

admissible at trial.  Shortly thereafter the case settled for full policy limits of $2,000,000. 

 B. Admissibility Issues Surrounding Immigration Status Information 

 As discussed at length above, a number of courts in various jurisdictions have 

considered whether or not a personal injury plaintiff’s immigration status could be introduced 

into evidence at trial on the issue of wage loss.  Based upon these decisions considered as a 

whole, a plaintiff’s immigration status, without more, should be excluded, period.  Even if the 

defendant is able to produce more than undocumented status – e.g., if he factually establishes 

that deportation proceedings against the plaintiff have begun – the court must still insure that 

the evidence is truly relevant to some issue in the case and, equally importantly, that its 

relevance is not outweighed by concerns of inflaming the jurors and unfairly prejudicing them 

against the plaintiff.   
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 In accord with Klapa, Gonzalez, Clemente and the other cases discussed above, the 

authors suggest that the courts employ a two-step analysis before allowing the admission of 

evidence at trial regarding a plaintiff’s immigration status.  First, the defense attorney must be 

able to prove by specific and compelling evidence what the Plaintiff’s true legal status is.  

Has the defendant convincingly shown, with factual evidence, that the plaintiff will be 

deported or otherwise prevented from working in the United States?  If not, no additional 

analysis is necessary and any evidence as to immigration status should be excluded.  But even 

if the defense does satisfy this standard, the court must proceed to the second prong of the 

analysis and determine to what extent the probative value of such evidence, if any, is 

exceeded by the “uniquely prejudicial”65

 Any other approach will permit unscrupulous defendants to introduce speculative and 

questionably-relevant information into evidence.  Considering the prejudice that is almost 

sure to ensue when the jury hears that the plaintiff is an undocumented immigrant or, worse, 

an “illegal alien,” this tactic could be employed quite effectively by the defense bar to deny 

severely injured individuals and/or their estates the fair and reasonable compensation they 

deserve.  These concerns require that trial courts be extremely vigilant when considering 

whether to admit immigration status evidence.   

 effect that immigration-status evidence will have on 

the trier of fact.  As with any other type of evidence, if the court determines that concerns of 

prejudice outweigh its probative value, the evidence should not be admitted. 

  In a case that went to verdict last spring, our firm represented the estate of a young 

factory worker who was killed in an automobile crash.  We moved in limine to bar any 

reference to or the admission of evidence concerning his immigration status at the time of his 

death.  The defense argued that it was entitled to introduce evidence that the deceased plaintiff 
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had allegedly used an alias, had allegedly used an invalid social security number and was an 

“illegal” not lawfully in this country.  There was a dual purpose to this defense strategy, of 

course.  The record reflected that the defense was seeking to admit this evidence regarding 

immigration status simply to rebut the Estate’s wage loss claim – but the defense undoubtedly 

knew that this evidence was also highly inflammatory and prejudicial in nature, and would 

have a significant impact on the jury hearing the case.  After considerable argument, the trial 

judge – notably sitting in a well-known conservative venue – correctly barred the defense 

from introducing any evidence whatsoever that touched upon the decedent’s immigration 

status.  The judge employed a balancing test much like the one the authors advocate here, and 

determined that any probative value was outweighed by a high potential for prejudice. 

III.  CONCLUSION 

 Any trial judge considering the issue of a personal injury plaintiff’s immigration status 

must always be mindful of the constitutional guarantees that are critical to our system of 

justice.  Everyone – including the undocumented immigrant – is entitled to equal protection of 

the law, and nothing must interfere with the right to a fair trial.  Trial judges therefore have an 

obligation to carefully regulate and control both the discovery and admissibility of evidence 

regarding a plaintiff’s immigration status – evidence that, by its very nature, possesses 

overwhelming potential for prejudice – in order to insure that immigrants are not wrongfully 

prevented from pursuing and/or receiving the legal remedies to which they, like all persons 

under the Fourteenth Amendment, are entitled.   

Authored by Lawrence T. Ruder and Kirsten M. Dunne 
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